Share Incentive Plans

	Description of issue
	Comments and suggested actions

	What is meant by 'feature which has or is likely to have the effect of discouraging any description of employees….from participating in an award of shares
	This is the provision which is likely to cause most uncertainty for companies about whether or not their SIPs meet the requirements of the legislation.  Up to now, HMRC has decided which features are disallowed and its views about this have changed over the years and differed between different advisers.

In the absence of an approval process, companies are likely to be reluctant to introduce a plan if they are unsure about whether or not it meets the requirements.  Ideally, it should be removed from the legislation completely.  As an alternative, we would need much clearer guidance (than that currently in ESSUM 21210) about HMRC’s views on what features do and do not breach this condition.  A starting point would be a list of features which HMRC has asked to be removed in recent years.  This could be updated from time to time.

	What is meant by 'conferring benefits'
	ESSUM 21310 probably clear enough already.

	Would the 'same terms' provisions allow for example for awards of free shares on a % of basic salary as at the end of the most recently ended financial year pro rated to the proportion of that year during which each participant was employed by participating companies 
	Many companies award free shares in proportion to the basic salaries earned by participants during the relevant financial year.  Alternatively, as this information may not be easy to find, the allocation is in proportion to the annual rate of salary on a certain date, such as the last day of the financial year.  But, in the latter example, they will want to reduce the entitlement of participants who joined the company during the financial year, eg by multiplying by the proportion of the year during which they were employed.  In practice, HMRC has accepted this methodology.  However, theoretically para 9(3) could be interpreted to disallow this approach.  The guidance in 24130 already highlights the types of formulae which would not be acceptable.

	In what circumstances can a company make a discretionary (taxable) cash payment (outside of the SIP rules) to employees who decline an offer of free shares? How, if at all, can a SIP be operated in conjunction with the waiver of cash bonuses? 
	ESSUM 21120 is already sufficiently clear about HMRC’s current policy.

In my personal view, companies should be permitted to offer a clear choice between shares and cash, because if cash is chosen this will be fully subject to income tax and NICs in any case.  Tax relief will only be given to individuals who choose shares. 

	What is meant by 'objective' performance measures?
	For SIP I think the explanation in 24140 is adequate.  (But see below comment in relation to CSOP.)

	Do the shares offered by reference to performance under method 1 require consistent targets and do participants in the same performance unit need to be offered these shares on the same terms (as applies for method 2 offers)?
	I think the answer to both questions is “no”.  If you agree, there is no need for further guidance.  I was just pointing out a possible inconsistency/loophole; though do not believe that it has ever been exploited.

As a broader issue, the current wording around methods 1 and 2 is very cumbersome and prescriptive.  Could the requirements be simplified?

	What criteria would have to be met in order for performance conditions to be acceptable so that each eligible employee could be a separate performance unit under an offer of free shares?
	When SIPs were first introduced, one of the differences from Approved Profit Sharing Schemes highlighted by the Government was that it would be possible to differentiate the size of awards with reference to the performance of individuals.  The inability to differentiate in this way had been one of the complaints about the APSS which were voiced during the consultation carried out in the late 1990s.  However, in practice, I have never come across any company which has successfully introduced a Free Shares offer based on individual performance because HMRC has imposed conditions for objectivity and consistency which were impossible to meet.

	In what circumstances can the performance conditions relating to the award of Free Shares be varied after the date when they are set?
	Guidance similar to that provided for CSOP performance conditions (44255) would be helpful, if appropriate.

	Can the prescribed notice on the partnership Share Agreement refer to the Department of Work and Pensions rather than the Department of Social Security?
	Bulletin 4 is now clear on this point.

	How para 59 (matching shares) is applied if the match is less than one for one or not a whole number e.g. 1.5 for 1?
	In practice, HMRC has accepted wording in the SIP Rules such as:

“If the Partnership Shares acquired on the day referred to in Rule 6.2(b) above are not sufficient to produce a whole Matching Share, the match shall be made when sufficient Partnership Shares have been acquired to allow at least one Matching Share to be appropriated.”

However, the legislation requires matching shares to be allocated on the same day as the partnership shares, so some clarification in 24520 or 24530 would be helpful.

As a separate point, this problem would not arise at all if the trustees were allowed to allocate fractions of a share to participants.

	Can the reference to acquisition of shares from Quests be left out of Trusts deeds and rules?
	This has now been dealt with in HMRC’s recent response to the OTS recommendations on tax-advantaged share plans.

	Can the 'no material interest' requirement be left out of Trust Deed and rules?
	This has now been dealt with in HMRC’s recent response to the OTS recommendations on tax-advantaged share plans.  (As most companies with SIPs are not close companies, these provisions were irrelevant to them; but HMRC has still insisted in the past that the provisions should be included in the SIP Rules.)

	Can the requirement to notify employees about foreign cash dividends be missed out if the shares being acquired are in a UK based company?
	The issue is that most companies with SIPs do not offer shares which attract foreign cash dividends; so an unnecessary clause has to be added to the Trust Deed.

	In what circumstances can a SIP be set up as a sub-plan to a foreign share plan (which has been adopted by the parent company's shareholders)?
	There have been varying rulings in the past on this issue by HMRC advisers.  In some cases, the Company has been told to include a large number of additional provisions in the Trust Deed and Rules which disapply unacceptable provisions in the parent company plan.  In other cases, HMRC has simply allowed the parent company to set up a sub-plan most of whose provisions are the same as in a standard SIP Trust Deed and Rules.  The latter is considerably less cumbersome.  This is probably more of an issue for the foreign parent company’s securities lawyers than for HMRC to give a ruling.

	How to relate the size of SIP free share awards to length of service
	24130 should be adequate.

	No further conditions requirement- ESSU provide examples of something not allowable
	21320 provides some useful examples.  Please add any further examples of conditions which have been disallowed in recent years.


SAYE

	Description of issue
	Comments and suggested actions

	Clarity on interaction between and priority ranking of paras 32, 34 and 37
	Not my suggestion, but please ensure that guidance is clear (and consistent with any model rules).

	What is meant by 'features which are neither essential not reasonably incidental to the purposes of providing benefits for employees or directors in the nature of share options'?
	This is the provision which is likely to cause most uncertainty for companies about whether or not their SAYE schemes meet the requirements of the legislation.  Up to now, HMRC has decided which features are disallowed and its views about this have changed over the years and differed between different advisers.

In the absence of an approval process, companies are likely to be reluctant to introduce a plan if they are unsure about whether or not it meets the requirements.  Ideally, it should be removed from the legislation completely.  As an alternative, we would need much clearer guidance (than that currently in ESSUM 31110) about HMRC’s views on what features do and do not breach this condition.  A starting point would be a list of features which HMRC has asked to be removed in recent years.  This could be updated from time to time.

	What is meant by 'conferring benefits' on directors and higher paid employees
	ESSUM 31400 is probably clear enough already.

	How can the maximum number of shares subject to an SAYE option be specified at the date of grant when the option price is set in a foreign currency
	34530 adequately explains HMRC’s views on this point.  However, it is a major inconvenience for companies that they cannot specify the number of shares under option at the date of grant (as they can for CSOP options where the option price is in a foreign currency).  It may also result in a significant increase in accounting expense for companies.  This may therefore require a change in legislation.

	What is meant by 'variation of share capital’?
	35150 adequately explains HMRC’s views on this point.  However, the inability to make adjustments for demergers and exceptional dividends can effectively make options worthless for employees, despite the fall in value of the shares not being due to a deterioration of the company’s performance.  This may therefore require a change in legislation.

	What is meant by 'any other age at which P is bound to retire in accordance with the terms of P's contract of employment now that the default retirement age has been abolished?  Can this be any date (even on not on a participant's birthday) agreed with P's employer as the retirement date?
	This has been overtaken by recent announcements.  However, further guidance would be helpful until after the Finance Bill 2013 has been enacted.

	Can the 'no material interest' requirement be left out of plan Rules if the company whose shares are used is not a close company?
	This has been overtaken by recent announcements.

	Scaling back provisions - ESSUM gives examples but says that others may be acceptable and should be examined on their own merits.
	31350 is helpful, but it would be useful if more examples of systems which have been accepted in the past could be given.  It seems unfair that a company cannot take into account the level of employees’ savings from other current contracts, so a change of legislation may be needed.

	The use of share price floors for SAYE option prices
	I do not know what this question is about.

	Exchange of options - general offer - allow overseas legislation if 'closely comparable' to s899 CTA2006 - who will adjudicate on this? (and CSOP)
	36220 is some help.  But in the future HMRC will not be available to adjudicate on whether or not overseas legislation is comparable.  The ideal would be to allow complete flexibility for any rollover provisions.  Failing that, we will need very precise guidance on what the minimum acceptable features must be.

	Takeovers by way of cash Schemes of Arrangement; The legislation relating to SAYE schemes only allows early exercise in the event of a scheme of arrangement under section 899 Companies.  This is a regular problem on takeovers, where listed company takeovers are now often conducted by way of cash schemes of arrangement. We believe that there should be neutrality for all forms of takeover and that the relevant provision should be amended so that all forms of scheme of arrangement trigger early exercise 
	Hopefully, the new legislation, recently announced, will be drafted flexibly enough to resolve this problem.


Exercise in the event of a takeover under a general offer (as opposed to a scheme of arrangement); Scheme rules only permit options to be exercised on or after a change of control by way of general offer. Currently in order for corporation tax relief to be obtained, scheme rules have to be amended in order to permit early exercise just before the change of control of unlisted companies. It would be helpful if the share scheme legislation were expressly changed to allow early exercise in this case (or the corporation tax legislation were more generally amended to allow post-change of control exercises of all options to benefit from corporation tax relief); As will be seen from the answer that HMRC gave at the meeting, HMRC offered a solution whereby SAYE options could be exercised following the practical change of control (but before registers are written up), but this is very complicated in administrative terms and has not been included by HMRC in any other written guidance. It is also not very practical in a takeover of a quoted company where settlement arrangements take place through CREST and the company itself may not be aware of the change of control arrangements until after they have occurred. A straightforward legislative solution is still needed. 

	
	We will need either a legislative or an administrative solution to solve this problem.  

	Retirement; We are still awaiting formal publication of HMRC’s announcement that it will interpret “bound to retire” in SAYE schemes as including any agreed retirement.
	This has been overtaken by recent announcements (as mentioned for similar question above).  However, further guidance would be helpful until after the Finance Bill 2013 has been enacted.

	Adjustments to reflect rights issues (CSOP and SAYE)
	Who will decide in future whether or not the adjustments made are acceptable?  It would be helpful if more comprehensive guidance could be provided by SAV on what kinds of adjustments would and would not be acceptable.

	The mechanics of operating the provisions around company reorganisations (CSOP and SAYE)
	This is a massive area of uncertainty for which companies require guidance on complicated issues from HMRC within very short timescales.  However, I am not the best person to advise on which aspects need further guidance.


CSOP

	Description of issue
	Comments and suggested actions

	Greater clarity on what discretions may be incorporated into option terms, - Use/exercise of negative discretions and the use of a cash alternative (ESSU44460 has always been difficult to understand).  
	Ideally, HMRC should allow companies to set whatever provisions they think appropriate for exercise of discretion for leavers (of all kinds) (and company events) and as to whether or not performance conditions have been met.  This recognises the commercial realities.

	What is meant by 'features which are neither essential nor reasonably incidental to the purpose of providing benefits for employees or directors in the nature of share options?
	This is the provision which is likely to cause most uncertainty for companies about whether or not their CSOPs meet the requirements of the legislation.  Up to now, HMRC has decided which features are disallowed and its views about this have changed over the years and differed between different advisers.

In the absence of an approval process, companies may be reluctant to introduce a plan if they are unsure about whether or not it meets the requirements.  Ideally, it should be removed from the legislation completely.  As an alternative, we would need much clearer guidance (than that currently in ESSUM 41102) about HMRC’s views on what features do and do not breach this condition.

	What is meant by 'variation of share capital'
	44150 adequately explains HMRC’s views on this point.  However, the inability to make adjustments for demergers and exceptional dividends can effectively make options worthless for employees, despite the fall in value of the shares not being due to a deterioration of the company’s performance.  This may therefore require a change in legislation.

	In what circumstances can performance conditions, governing the right to exercise a CSOP option be adjusted at the date of grant?
	I think the question is meant to refer to after the date of grant.  44250 gives some useful guidance.  However, it sticks to complying with the letter of the Burton judgment.  Can more flexibility be given to companies to adjust performance conditions if commercial considerations make it desirable?

	In what circumstances may the company exercise its discretion as to whether a CSOP option can be exercised, the extent of the exercise and the timing of the exercise when the option holder ceases employment or when a 'company event' occurs?
	This is another case where companies will be uncertain as to whether or not they comply.  As not all circumstances can be anticipated in advance, companies should be allowed to exercise their judgment as they think appropriate, from a commercial point of view, at the time of such an event.

	In what circumstances is 'conditional exercise' allowed for a CSOP option (e.g. in anticipation of a takeover bid being successful or a resolution for a voluntary winding up being passed?)
	44500 is useful.  However, these are events which cannot be anticipated in advance; so it would be helpful if companies could be allowed to change the terms of options after they have been granted to allow for conditional exercise. Or, even better, the legislation could be specifically amended to permit conditional exercise.

	Can payment of a cash bonus to an option holder be linked to the timing of exercise of a CSOP option?
	41105 (at the bottom) suggests that there is no problem with participants being paid cash bonuses which they can use towards paying the exercise price for an approved option.  However, in practice I have found considerable resistance from HMRC’s scheme advisers to including this feature (even in the unapproved part of the plan rules) – in particular when the timing of payment of a cash bonus is specifically linked to the timing of exercise of the approved option.  There has also been inconsistency in HMRC’s approach to these arrangements over time.  This should be an uncontroversial feature provided that the cash bonus is not itself part of the approved scheme and will be subject to income tax (and NICs if the shares are RCAs).

	What criteria need to be met for a cashless exercise to be met?
	Again, the guidance on cashless exercise in 41105 is clear and entirely reasonable.  However, in practice HMRC’s scheme advisers have (at least in the past) insisted on further conditions – for example that there must be a loan made to the employee and that the exercise of the option must be conditional on the loan being repaid immediately from the proceeds of sale of the shares.

	What criteria need to be met for an option holder to be bound to pay any income tax and employees NICs (e.g. through sale of some shares being acquired) on exercise of a CSOP option?
	48910 gives some useful guidance; though it is not clear why the requirement to withhold shares must be a condition of exercise and not a condition of grant of an option.

	Can 'no material interest' requirement be left out of the plan rules if the company whose shares are used is not a close company?
	This is an unnecessary rule to include if the company is not a close company.  A change in legislation would seem to be needed for the rule not to be included.

	Applying discretionary time pro-rating to options - Can agree with HMRC that MV is a date earlier than the date option granted 
	I am not sure what the question is either.  However, it should be possible for any pro-rating reduction in the proportion of the option being exercised early (eg following cessation of employment or a company event) to be more generous at the company’s discretion.

	Exchange of options - general offer - allow overseas legislation if 'closely comparable' to s899 CTA2006 - who will adjudicate on this? (and SAYE)
	45220 is some help.  But in the future HMRC will not be available to adjudicate on whether or not overseas legislation is comparable.  The ideal would be to allow complete flexibility for any rollover provisions.  Failing that, we will need very precise guidance on what the minimum acceptable features would be.

	We believe that HMRC is taking too narrow a view of what subsequent changes can be made to an option or scheme rules without the scheme losing its approval. Particular examples would include reduction of option period, toughening of performance criteria, bringing forward lapse provisions and introducing a cashless exercise facility. Such changes are not an improvement on the option holder’s right to acquire shares and are often required in practice for purely commercial reasons. In any event, even if changes are made which are an improvement, we believe a higher threshold should be set before a change should result in loss of approval. Our rationale for this is that other than changes which improve the actual return an option holder can make by virtue of altering the number of shares and exercise price, HMRC should have no interest in this as these terms could be freely set at the grant of an option.
	This is not my question.  However, HMRC’s inflexibility on these kinds of issues in the past is likely to lead to considerable uncertainty for companies once self-certification has replaced the approval process.  Can we not allow companies to decide which changes are commercially justified?

	Irrevocable undertakings and other restrictions; It is customary on takeovers to obtain binding commitments before announcing a takeover that directors and key shareholders will sell their shares to the buyer. In the case of directors, these would often include option shares which they may obtain, including CSOP option shares. These are commercial arrangements, yet applying these to CSOP option shares has caused HMRC problems over many years. As part of a general relaxation on rules prohibiting restrictions which reduce the gain received by an option holder rather than allow for any artificial increase in value, these undertakings should be allowed. 
	Hopefully, this point has now been conceded by HMRC.

	Retirement; we challenge HMRC’s requirement for CSOP plans to specify what happens on retirement as exceeding what is required by the legislation. We would go further and say that specifying what is to happen in any leaver situation is not required by the legislation.
	Again, not my question; but I agree that companies should be allowed to set whatever provisions they think are justifiable for commercial reasons.

	Adjustments to reflect rights issues 
	Who will decide in future whether or not the adjustments made are acceptable?  It would be helpful if more comprehensive guidance could be provided by SAV on what kinds of adjustments would and would not be acceptable.

	The mechanics of operating the provisions around company reorganisations 
	This is a massive area of uncertainty for which companies require guidance on complicated issues from HMRC within very short timescales.  However, I am not the best person to advise on which aspects need further guidance.

	Proposals around General Offers 
	This is a massive area of uncertainty for which companies require guidance on complicated issues from HMRC within very short timescales.  However, I am not the best person to advise on which aspects need further guidance.

	s431/432 elections -
	Again, not my question; but I think this is a disagreement with HMRC's interpretation of the legislation.

	Is it permissible to provide 'normal' rights of exercise within 3 years of grant?
	I do not think that HMRC has ever disallowed arrangements which allow options to vest and be exercisable within 3 years of the grant date (or more than 10 years after the grant date).  Earlier vesting is a common feature of options granted by US companies (though UK listed companies normally keep to the minimum 3-year rule in ABI guidelines).  However, this possibility should be made clear in HMRC’s written guidance.


All plans

	Description of issue
	Comments and suggested actions

	Definition of eligible shares
	Not my question.  This was probably a question about permitted restrictions on shares and, if so, has been overtaken by events.

	Non incidental features 
	 I have commented on this issue above under the individual schemes.

	Restrictions and different classes of shares
	 This was probably a request for the legislation to be changed to remove restrictions on using a different class of ordinary shares for ‘approved’ plans. 

	Tax indemnity clauses
	 This was probably a request for guidance similar to that currently in ESSUM 48910.

	What documentation needs to be approved by HMRC? Over the years, there have been various questions on what documentation needs to be pre-approved by HMRC and changes of practice by HMRC. Letters to option holders on takeovers are just one example. 
It would be helpful if HMRC could set out definitively what needs to be reviewed by them, with our recommendation that HMRC take the opportunity to reduce this list to the bare minimum.
	 At one time HMRC said that it did not need to see communication documents, but this decision was later reversed.  However, this question will disappear with self-certification.

	Key features
	 It can be difficult to tell exactly what HMRC will regard to be a key feature.  One of my SIP clients changed its procedures for sale and transfer of shares so that participants could give instructions online and the employee communication materials were changed to reflect this.  I did not think this was a change to a key feature but decided to send it to HMRC anyway ‘to be safe’.

In another SIP case, the client made a large number of minor changes to SIP documents, a few of which related to key features but were mainly intended to reflect the legislation more accurately.  In that case, I sent all of the changes to HMRC but pointed out separately which changes I thought were to key features.

With self-certification, it will not always be obvious to companies whether the changes they make will be to key features.

	Can awards be amended?  If so, can the company/grantor do so unilaterally or is the participant's agreement needed?
	This seems to be mainly a matter of contract law rather than tax law.  However, HMRC should issue clear guidelines about the extent that the terms and conditions of CSOP options in particular can be changed after the date of grant without prejudicing the ‘approved’ status of the options.
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